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which had been stolen while moving as a part of interstate commerce 
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Section 371). 


REQUEST NO. 1 


During this trial Thomas TPavolacci who is 


His testimony 


charged as a co-conspirator testified. 


implicating the defendants as perpetrators of the crimes 


charged is inherently suspect for he may well have an 
important personal stake in the outcome of this trial. 
In so testifying he may believe that the acquittal the 
defendants or the acquittal of any one of them will des- 
troy expected rewards that may have been either explicitly 
or implicitly promised him in return for his testimony. 
United States v. Gonzalez, 488 F.2d 833, 835-836(CA2 1973); 
Unitéd States v. Padgent, 432 F. 2d 701, 702 (CA2 1970). 

As a result, his testimony must be weighed by you with great 
care and be scrutinized closely, carefully, and cautiously. 


See: United States v. Cataldo, 433 F. 2d 38, 41,(CA2 1970); 


United States v. Ploof, 464 F. 2d 116 , 119 (CA2 1972). 

Some of Pavolacci's testimony is not supported. 
This circumstance does not prevent you fom finding a defendant 
guilty. However, because part of the testimony is not supported 
you cannot find a defendant guilty unless you believe the un- 


supported testimony beyond a reasonable doubt. United States 


v. Reid, 437 F. 2d 94 (CA10 1971); Devitt and Blackmar, Fedeal 
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a Jury Practice and Instructior , Section 12.04. 
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REQUEST NO. 2 


struct you now on the law of identification. 
One of the most important issues in this case is the identi- 
fication of a particular defendauc as a perpetrator of the 
crime charged. 

Identification testimony should be considered by 
you with great caution because no class testimony is more 
uncertain and less to be relied on than that as to identity. 
United States v. Edwaids, 439 F. 2d 150, 151 (CA3 1971). 

The burden of proof on the prosecutor extends 
to every element of the crime charged and this specifically 
includes the burden of proving beyond a reasonable doubt the 
identity of a defendant as a perpetrator of the crime charged. 
If having examined the testimony you have a reasonable doubt 
as to the accuracy of the indencification you must find that 
defendant not guilty. United States v. Telfaire, 469 F. 2d 
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552 (CADC 1972). 


REQUEST NO. 3 


In considering the testimony of any witness if 
you find that such a witness has deliberately and intentionally 


sworn falsely to a material fact, then ym have a right to 


disregard that witness's entire testimony. Gordon v. United 


States, 289 F. 552. 


REQUEST NO. 4 


The burden to prove the defendant's guilt to 
you beyond a reasonable doubt always rest on the government. : 
The burden of proof never shifts to tle defendant. The law 
presumes the defendant innocent of a crime. Thus a defendant, 
although accused, begins the trial with a "clean slate" - 
with no evidence against him. The presumption of innocence 
alone is sufficient to acquit a defendant, unless you are 
satisied beyond a reasonable doubt of the defendant's guilt 
from all the eviuence in the case. The presumption of 
innocence continues throughout the trial and also throughout 
your deliberation until such time, if that time ever comes, 
when the presumption of innocence is overcome by proof of 
the defendant's guilt beyond a reasonable doubt. 

A reasonable doubt is a doubt for which you can 
give a reason. It is such a doubt as would cause a reasonable 
person to hesitate to act in the more important aftatve of his 
life. A reasonable doubt is a doubt which a reasonable person 
has after giving careful consideration to all the evidence. 
It is a doubt founded upon reason, judgment, common sense and 
experience. 

When I tell you it is the government's piahiiin to 


prove its case beyond a reasonable doubt, this does not mean 


beyond all possible doubt mr does it mean to a matheratical 
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certainity. 

Reasonable doubt is not caprice, whim or spec- 
ulation. 

If after weighing all the evidence you are con- 
vinced to a moral certainty of the defendant's guilt you 
must convict. On the other hand, if after weighing all the 


evidence you are left with a. reasonable doubt of the defendant's 


guilt, a doubt such as I described to you, then you must acquit 


the defendant. 
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Now, to find a person to be guilty of a felony and 
subjecting him to criminal penalties is a serious matter and you 


may consider this in deciding if you have a reasonable doubt. 


REQUFST NO. 5 


A defendant is not on trial for any act or 


conduct not alleged in the indictment. You must consider 


the evidence solely with respect to the specific charges in 


the indictment and render your verdict based solely upon such 


charges. 
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REQUEST NO. 6 


The decisions by the Court with respect to 
motions in this case, or rulings concerning the admission 
of evidence, are not to be taken by you as an indication 
of the guilt or innocence of a defendant. The Court 
determines such matters merely upon questions of law and 
evidence, and expresses no opinion as to the guilt or 


innocence of a defendant. 
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is a reasonable doubt as to the guilt of a defendant, then you 


must vote for an acquittal. You must not change 
merely because a majority of the jurors may have 
contrary to yours. Each of you must decide this 


own judgment and conscience and without regard to 


feel the Court may think. 


your opinion 
an opinion 
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REQUEST NO. 8 


One may become a member of a conspiracy 
without full knowledge of all the details of the conspiracy 
on the othe hand, a person who has no knowledge of the 
conspiracy, but happens to act in a way which further some 
object or purpose of the conspiracy, does not thereby be- 
come a conspirata. 

Before you may find that a defendant or other 
person has become a member of the conspiracy, the evidence 
in the case must show beyond a reasonable doubt that the 
conspiracy was knowingly formed, and that the defendant, 
or other person who was claimed to have been a member, will- 
fully participated inthe unlawful plan, with the intent to 
advance or further some object or purpose of the conspiracy. 

To act or participate willfully means to act 
or participate voluntarily and intentionally, and with specific 
intent to do something the law forbids or with specific intent 
to fail to do something the law requires to be done; that is 
to say, to act or participate with a bad purpose either to 
disobey or to disregard the law. So if a defendant or other 


person, with understanding or the unlawful character of the 


plan, knowingly encourages, advises or assists for the purpose 


of furthering the undertaking or scheme, he thereby becomes a 


eS 
rape : a 


willful participant - a conspirator. 

One who willfully joins an existing conspiracy 
is charged with the same responsibility as if he had been 
one of the originators or instigators of the conspiracy. 

In determining whether a conspiracy existed, 
you should consider the actiors and declarations of all the 
alleged participants, however, in determining whether a 
particular defendant was a member of the conspiracy, if 
any, you should consider only his acts and statements. He 
cannot be bound by the acts or declarations of other parti- 
cipants until it is established that a conspiracy existed 
and that he was one of its members. 

Their association with one or more of the actud 
conspirators does not make a person a participator in the 
conspiracy and mere knowledge that a conspiracy exis-s does 


not make a person a participant, in the conspiracy. 
Pp P p y 
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The mere association between Anthony Contreras 
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and any of the co-defendant 
in the conspiracy and there are to be no presumptions or 
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inferences of guilt from mere meetings. United States v. 


REQUEST NO. 10 


Where Anthony Contreras does not receive some 


benefit relative to the alleged co-conspirators then mere 


knowledge, acquiescence, and indifference will be insufficient 
to connect him with the conspiracy. Egan v. United States 


es, 


137 F. 2d 369. 


A person's stake in an alleged conspiracy is 
a relevant factor to consider in determining whether he 
participated therein. You may consider the lack of Anthony 
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REQUEST NO. 12 
ou find that Anthony Contreras had no 
ncial interest in the success of the con- 
must find that he was not a party to it. 
159 F.2d 818. 
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& REQUEST NO. 13_ 

Even if Anthony Contreras had knowledge, approva! 
or acquiescence in the object or purpose of the mnspiracy 
herein, without an intention and agreemett to cooperate in the 
crime, then you must find that he was not a conspirator. 

Cleaver v. United States, 238 F. 2d 766; Dennis v. Unitml States, 


302 F. 2d 3; Lucadamo v. United States 280 F. 653. 


REQUEST NO. 14 


Knowledge by Anthony Contreras that the co- 


defendants were attempting to violate the law is not sufficient 


to involve him in a conspiracy. Marrash v. United States, 


168 7. 225. 


& REQUEST NO. 15 
Even if Anthony Contreras committed an overt 
act, he did not violate the law of conspiracy if he did not 
join in the illegal agreement. If you find that Anthony 
Conteras was no part of the illegal transactions, then you 
must find him not guilty. Marino v. United States, 91 F. 2d 


691. 


REQUEST NO. 16 


The mere association between Anthony Contreras 
and the co-defendants may not in and of itself be the basis 
for an inference of guilt of conspiracy. Evans v. United States , 


257 F. 2d 121; Causey v. United States, 352 F. 2d 203; United 


States v. Kompinski, 373 F. 2d 429. 


REQUEST NO. 17 

Whenever it appears beyond a reasonable doubt 
from the evidence in the case that a conspiracy existed, and 
a defendant was one of the members, then the statements there- 
after knowingly made and any acts thereafter knowingly done, 
by any person likewise found to be a member, maybe considered 
by you as evidence in the case as to the defendant found to 
have been a member, even though the statements and ‘acts may 
have occurred in the absence aid without the knowledge of 
the defendant, provided such statements and acts were knowingly 
made and done during the continuance of such conspiracy and in 
furtherance of some object or purpose of the conspiracy. 

Otherwise, any admission or incriminating statement 
made or done outside of Court, by one person, may not be con- 
sidered as evidence against any person who was not present and 
did not hear the statement made or see the act done. 

Therefore, statements of any conspirator which are 
not in furtherance of the conspiracy or made before its existence, 
or after its fermination maybe considered as evidence only against 
the person making then. 

Furthermore if an individual withdraws from the 
conspiracy any statement or act of any other co-conspirator made 
or done after a defendant's withdrawal cannot be considered as 
evidence against that particular defendant. 

A-24 
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WW. 18 
it has charged a single conspiracy. 


to show that there was more than one 


to determine whether there was a 


than one conspiracy. If you find 


one conspiracy, then you can find 

uly against the persons who were 
_racies. If you find that a defendant 
siracy and not of the others then you 

rot guilty. It is for you to determine 
2 conspiracy or more than one conspiracy 
‘smine if a defendant was a member of 


2 than one conspiracy. 


* REQUEST NO. 19 

I charge you ladies and gentlemen, that the 
fact that a defendane here chose not to take the witness stand, 
or testify in his defense may not be used against him. The 
law has given him the right, in effect, to say to the prosecution: 
prove your case against me; it is my judgment that the situation 
is such that I am not bound to take the witness stand, and the 
law gives me that right, an the law gives me that privilege. 

I charge you that the law says there is no 
presumption to be taken against a defendarit by reason of 
the fact that he does not take the witness stand. 

In every criminal case, there is a rule which 
every defendant has the privilege and right to rely on. 
It is the rule that no defendant is compelled to take the witness 
stand, or offer any testimony whatever. Pleading not guilty, 
the defendant has, in effect, denied the charges on which he 
is being tried, and put into issue every material actusation 
against him stated in the indictment. It is the prosecution 
which must prove him guilty, and he cannot be required to 
testify or disprove anything. 

Any accused person has the right to stand mute. 
The fact that he or she does not take the stand in defense may not 


be considered by you as any indication of guilt or as an 


admission of guilt or as evidence or inference of guilt. 
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Here, the defendant Anthony Contreras, did not 


come forward as a witness on the witness stand. This was his 


right. I charge you that you must not allow this fact in any 


way to prejudice him, o° to consider it as indication, admission, 


You must not even talk about 


evidence or inference of guilt. 


Decide the case simply on the 


the fact in the jury room. 


evidence produced in court to cetermine if the government has 


met its burden c proof. 


REQUEST NO. 20 

These defendants are being tried together, 
largely as a matter of convenience under certain rules and 
procedures. Much, if not all, of the evidence relates to 
all or to several of them. But nonetheless, each of the 
accused persons has the right to have them examine the 
entire case separately as to each of them - to determine 
as to ecch one separately whether each one, as an individual, 
has been proven guilty beyond a reasonable doubt. 

In this case the innocence or guilt of each 
defendant must be determined separately, and solely on the 
evidence presented against that particular defendant or the 
lack of evidence. The case of each defendant stands or falis 
upon the evidence or lack of evidence on the charge against 
him and not against someone else. See: United States v. 


Guanti, 421 F. 2d 792, 800 (CA2 1970). 


REQUEST NO. 21 


Mere presents at the scene of the crime and 
knowledge thet a crime is being committed are not sufficient 
to establish that the defendant aided and abetted the crime, 
unless you find beyond a reasonable doubt that the defendant 


was a participant and not merely a knowing spectator. 


Respectfully submitted, 


PAUL E. WARBURGH JR., 
Attorney for Defendant 
Anthony Contreras 
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Now, tlemen, 


instructions on the law ap} 


my practice to read 


I realize this makes it a 
error and so I wil 


risk of 


indulgence, and ask 


Good morning, 


the in 


you to 


ladie 
I am going 
»licable to 
structions 


little more 


the other hand, 


l ask you 


listen carefully 


and be 
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s and gentlemen. 
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difficult 
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any of you can't hear anything, let 
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applicable 
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me know, 
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a verdict upon 
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tion of your duty to 
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sworn duty, as 


7 


n anything but the evidence 
| 
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yourselves to be governed 


by sympathy, bias, prejudice or any other consideration 
not founded on evidence and these instructions on the 
law. 
Justice through trial by jury must alway lependg 
| 
] 
upon the willingness of each individual juror to sek 
the truth as to the facts from the s evidence 
presented to all the jurors; and to arrive at a verdict 
her Anr rine - ~aAYr Wwlae of uw ; r i: : 
by applying th same rules of law as given in the 
instructions of the Court. | 
} 
] 
Zou have been chosen and sworn as jurors in this 
case to try the issues of fact presented by the 
alleqations of the indictment and the denial made by | 
the “not guilty" pleas of the accused. ‘You are to 
perform this duty without bi2s or prejudice as to any 
party. Again, the law de ot permit jurors to be 
| 
governed by sympathy, prejudice, or public opinion. 
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the footprint of a man in the sand 


Por example, 
implied to Robinson Crusoe that there was another man 


| 
with him on the deser island and indeed there was, the 


aa 


man Friday. Thus, on the one hand youmay have direct 


evidence of the issue and on the other hand you may 


have circumstantial evidence of such issue. The law 

does not hold that one type of evidence is necessarily | 
9 || of better quality than the other. The law requires | 
10 only that the Government prove its case beyond a 


reasonable doubt both on the direct aud circunstantial 


1] | 
evidence. At times, the jury may feel that circun- | 
stantial evidence is of better quality. At other times 
they may feel direct evidence is of better quality. 


i 

] 

That judgment is left entirely to you. | 
| 
As a general rule, the law makes no distinction | 
| 
| 


between direct and circumstantial evidence, but simply 
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18 requires that before convicting a defendant, the jury 
i} 

19 || be satisfied of the defendant's guilt beyond a reason- 
i 
1} 

on | able doubt from all the evidence in the case, 


Now the law presumes the defendant, to be 


\| innocent of the crime. Thus, a defendant, although 


22 

] 
23 || accused, vegins the trial with a clean slate, with no 
94 |\ evidence against him. The law permits nothaxg but 


legal evidence presented before the jury to be consider¢ 
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possible doubt. 

A reasonable doubt is a doubt based upon reason | 
} 
| 


| 


and common sense, the kind of doubt that would make a 
reisonable person to hesitate to act. Proof heyond a 
reasonable doubt must therefore be proof of such a | 


convincing character that you would be willing to rely | 


and act upon it unhesitatingly in the most important of 


your own affairs. 

The jury will remember that a defendant is never 
to be convicted on mere suspic on or conjecture. 

Again, a reasonable doubt means a doubt that is 
based on reason and must be substantial rather than 
speculative. It must be sufficient to cause a prudent 
person to hesitate to act in the most important 
affairs of his or her life. 


The requirement of proof beyond a reasonable 


doubt operates on the whole case and not on the 
separate bits cf evidence. Each individual item of 


evidence need not be proven beyond a reasonable doubt. 


The indictment in this case contains five counts. 


Each count charges a separate crime and in certain 
cases they involve different defendants. Each count 
must be considered separately and so also! each 


defendant. 


~] 
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Counts 1 and 3 are similar, but involve diffe 
defendan’.s, and counts 2 and 4 are similar but involv. 
different defendants. 

Counts 1 and 2 involve the saine defendants and 
3 and 4 involve the same defendants, and count 5 
involves all of the defendants. I will go through the 
particular counts with you so you can follow the rest 
of the charge. It is charged in count l: 

"That on or about the 7th day of May, 1973, 
within the Eastern District of New York, the 
defendants Joseph Di Gisc, Anthony Contreras and 
Andrew Berrada" -=- this is the 7th day of May, tio %e 
three, Di <iso, Contreras and Berrada -- "did steal 
and unlawfully carry away approximately 87 cases of 
synthetic yarn having a value of approximately 
$40,000. Said goods having been stolen from Cooper 
Motor Lines, Greenville, South Carolina, while moving 
as part of an interstate ship.zent from Spartanburg, 
South Carolina to Brooklyn,New York, the defencants 
Joseph Di Giso, Anthony Contreras and Andrew Berrada 
then knowing the said goods to have been stolen. 

Count 2 reads: 

"On or about the 7th day of May, 1973" <= the 


same day, the same three defencants, “Joseph Di Giso, 


‘ 
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Anthony Contreras and Andrew berrada, did willfully and 


unlawfully reccive and have in their possession 
approximately ¢7 cases of synthetic yarn having a value 
of approximately $40,999. Said goods having been 
stolen from Cooper Motor Lines, Greenville, South 
Carolina while moving as part of an interstate ship- | 
ment from Spartanburg, South Carolina to Brooklyn, New 


York. The defendancrs Joseph Di Giso, Anthony Contreras 


tw 


and Andrew .da knowing the said goods to have been 


stolen. 

Count 3 pertains to June 28, 1973 and charges 
the defendants Joseph Di Giso, Andrew Berrada but not 
Anthony Contreras, but rather Pobert Dominici, also 
known as Bobby, did willfully steal amicarry away 
approximately 25,909 lbs. of yarn having a value of 
600. Gaid goods having been stolen 


: 
approximate 


from Carolina Millis, Inc., !nade in North Carolina, 


while moving as part of an interstate shipment from 
Maiden, North Carolina to New York, New Jork,, the 
defeniants Joseph Di Giso, Andrew Berrada and Robert 
Dominici, also known as Bobby, then knowing che same 
to have been stolen. 

Count 4 reads, on the san day, that is 


June 28, 1973, “The defendants Joseph Di Giso, Andrew 
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RBerrada and Robert Dominici, also known as Bobby, did 
uplawfully receive and have in their 


willfully and 


same 25,090 lbs. of yarn having @ value 


Mills, Inc., while moving as apart of an interstate | 


shipment. Di Giso errada and pbominici, also 


as Bobby, knowing the 
Count 5 is a conspiracy count which I will go 
few moments. Go back now to 


over with you in a 


count 1. Bear in mind that count 1 and count 3 are 


similar in that they both charge the tl 


of the cases of yarn, ana in the case of count J] it 
3 | 
is 87 cases of yarn having @ value of $49,090 , and | 
count. 3, it is 25,999 lbs. of yarn aving a value of 
| 
approximately $25,700. 


(continued next page) 
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THE COURT: Count 1 involves Joseph DiGiso, 


{nvolves Joseph DiGiso and Andrew Berrada and Robert 


Dominici. Both of those Counts charre a violation 


of Title 18, United States Code, Section 659 and 

Title 18, United States Code, Section 2. Section 659 
of Title 18 (which) reads in pertinent part as follows: 
"Whoever embezzles, 


as pertains to Counts 1 and 3: 


steals or unlawfully takes, carrics away from any 


motor truck or other vehicle with intent to convert 
to his own use any goods or chattels moving as or 
which are a part of or which constitute an interstate 
er foreign shipment of freight, express or other 


property;"” and the balance of this section relates to 


“Whoever buys or receives or has in 
his possession any such goods or chattels, knowing 


the same to have been embezzled or stolen shall be 


Each of the first four Counts,l through 4, 
also cites the aiding and abetting section (1.e.) Sectim 
2 of Title 18 which reads in pertinent part as follows: 
"Whoever commits an offense against the United 


States, or aids, abcts, counsels, commands, induces or 
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guilty of an offense against the laws of the Unit :d 
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procures its commission, is punishabl« 
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Whoever willfully causes an act to be done, which if 
directly performed by him or another would be an 


, “scrradtine P 7 ad E a 7 
offense arainst the United States. is punishable 


ea] 
qa 


a principal," 

Now as to Counts 1 and 3, three essential 
elements are required to be proved beyond a reasonable 
doubt in order to establish the offense charred in 
Count 1 and the offense charged in Count 3 of t} 
indictment. 

First, the act or acts of stealing or unlawfully 


takine or carrying away from any motor truck or othcr 


vehicle, ¢ 
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which 
constitutes a part of an interstate Shipment of 
freight or express, as charred in the indictment 
two, doing such act or acts unlawfully with the intent 
to convert the coods or property to the use of the acc- 
used. 

Three, the roods or property exceed in value 
Of onc hundred dollars. 

The phrase, "with its intent to convert to his 


uSe or sell the foods or proporty in question for 


the benefit or profit of the person or persons 
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unlawfully taking or possessing the foods as charged 
in the indictment. 

Now I have read to you Count 2 and I've read 
to you Count 4. I will remind you that Count 2 and 4 
charge the unlawful receipt or possession of the 
respective cases of yarn. The eighty Seven cases in 
Count 2 and the twenty five thousand pounds of yarn 
in Count 4. Again Count 2 pertains to Messrs. DiGiso, 
Contreras and Berrada. Count 4 refers to DiGiso, 
Berrada and Dominici. So as indicated, Count 4 is 
similar exeept with respect to the date, June 28, 
instead of May 7: one of the defendants in Count K, 
Mr. Dominici, is in the place of “r. Contreras. The 


ars 
ars 


fo) 


amount of the goods is twenty five thousand dol 
as compared to forty thousand dollars and the earricr 
from which the goods were stolen is Carolina Millis, 
Inc. as compared to Cooper 
Again, these two Counts charge a violation of 
aiding andabettine Section 2 of Title 18 which as I 
have herctofore rcad to you and the latter part-of 
Section 659 which makes it a crime for receipt or 


. ¢t 
possession of stolen goods 


’ 


knowing the same to have 


been stolen. 


~_ 


The G@ssuntial elements of the crime charged 
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from a 


such 


Shipment. It is necessary only that the proof showed 


commerce. 


in Counts 2 and 4 which must be proved beyond a 


reasonable doubt 


possession, as t 


ho 
si 


are 


accused had the goods 


caSe may be; two, that such goods 
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as follows: one, that the 


or merchandise in his or their 


wil 


or merchandise excecded in value a hundred dollars: 


three, that such 


possession was done knowingly and 


intentionally; 


four, 


had been stolen or unlawfully taken or carried 


away 


Sed 


knew that 


say 


motor truck 


or other property: a 


>= 


the moods or merchandise had been 


moods or merchandis 


or other vidicle while the goods 
and merchandise were moving as or were part 
constituted an interstate shipment of freight, 
id five, that the accused knew 
moods or merchandise had been stolen. 


It is not nceessary in Counts 2 or 4 that the 


Stolen from a motor truck or other vehicle while t 


of or 
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express 
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that such goods or merchandise 
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he 


were moving as part of a forvign 


that the accused 
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Now 


the term 


had been stolen and they had them in 


Now with respect to all of th 


or cxpress," includes a shipment of interstate 


that the foods or merchandise 


their possession. 


1@ Counts of the 


"interstate shipment of freircht 
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Section 10 of Titic 13 of the United States 


Code provides that: 


"The term interstate commerce includes 


commerce between one state and another statc”. 


The interstate character of property stolen 
4s an essential clument of w«se offenses. The 
property must cither be moving in or be 2 part of an 
interstate shipment at the time of the theft. 


The interstate character of the shipment 


commences when the property is segregated for interstaty 


shipnent and comes into the possession'of those who 
are affecting its course ii tnterstate commerce and 
continues until the property arrives at its destination| 


and is there delivered. 


Section 659 of Title 18 of the United States 
Code further provides that: 

"To ustablish the interstate commerce character 
of any shipment in any prosecution under the section 
the waybill or other shipping document of such ship- 
ment shall be prima facie evidence of the place fro 
which and to which such shipment was made." 

"Prima facie evidence," means sufficient 
evidence, unless outweighed by other evidence in the 


ease. In cuher words, waybills or bills of lading or 
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other shipping documents such as invoices, if proved, 
are sufficicnt to show the interstate commerce 


character of the shipment inthe absence of evidence 


in the case which leads the jury to a different or 


contrary conclusion. 


Again, the evidence in the case need not 
establish that the accused actually knew the gocds or 
merchandise mentioned in the indictment constituted 
a part of an interstate shipment. 


The word “unlawfully” means contrary to law. 


So to do an act unlawfully means to do wil 


something which is cont’ ary to law. 


interstate shipment of stolen goods includes ali 


wrongful and dishonest takings or property with the 


intent to deprive the owner of the rights and 


a 


benefits of ownership. 


Otherwise sti 2d, the word "steal" is used to 


denots any dishonest transaction whereby one person 


obtains that which rightfully belongs to another and | 
deprives the owner of the rights and benefits of | 


ownership but may or may not involve the element of 


stealth. To steal means to take away from one in 


unlawful possession without right with the intention 
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to keep it wrongfully. 

The Government must establish the value of 
the property stolen because the law provides a | 
greater penalty if the value of the property exceeds | 
one hundred dollars. Value under the statute means 


face, par or market valué or c st price, either 


wholesale or retail, whichever is greater. The value 


of the property stolen is a question of fact to be 


determined by the jury. 
Proof as to the value of the goods in this 


case may be found in the invoices received in evidenc 


| 
: 


and also from certain testimony from witnesses. You 
are instructed that the defendants’ knowledge or 
belief with respect to the value of the goods is 
wholly irrelevant. 

In order to authorize the greater penalty, the) 
Government must establish beyond a reasonable doubt 
that the value of the goods or merchandise exceeded 
one hundred dollars. 

On the question of Counts 2 and 4, possession 
of prcperty recently stolen, if not satisfactorily 
explained, is ordinarily a circumstance from which 


the jury may reasonably draw the inference and find, 


in the light of surrounding circumstances shown by th 


4 
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evidence in the case, that the person in possession 


knew the property had been 
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relative term and has 


s 
——s 1 : > — ey aw ~ net fi F 
§ no fixed meaning. Whether the fBroperty may be consicere 


as recently stolen depends upon the nature of the 


property, 


by the in the case. The longer the period 


he more doubtful becomes 


be 


drawn from 


14 |} unexplained possvssio 


Inconsiderines 


explained, you are reminded that in the exercise 0 


the accused 


‘ 
rights, 


onstitutional 


witness 


. ~er 4 rice = . ~ a¢ a & = a » 
by showing other facts and circums:ances, independent 


of the testimony of an accused, 


23 || You will always bear in mind that the law 


in 


never upon a defendant in a criminal case 
° i 


poses 


the burden or duty calling any witnesses or producing 
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any evidence. 
It is the exclusive province of the jury to 


determine whether the facts and circumstances shown 


recently stolen property. If any possession the 
accused may have had of recently stolen property is 
equally consistent with innocence, or if you entertain 
@ reasonable doubt as to guilt you must acquit the 
accused, 

The law recognizes two kinds of possession: 
actual possession and constructive possession. A 


person who knowingly has direct physical control over 


‘ AY teh Itha , - seaet- 
A person, who although not in actual possess! 


r wets 
knowingly has both power and the intent, at a given 
time, to exercise dominion or control over 2 thine, 


either directly or through anothcr person or persons, 
is then in constructive possession of it. 
The law recornizes also that possession may be 


sole or joint. If one person’alone has actual or 


sole. If two or more persons share actual or 


|. 
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ssession is 
joint. 

You may find that the element of poss. ssion as 
that term is us2d in these instruction is present it 
you find beyond reasonable doubt thet a defendant had| 


actual or constructive possession, ciiher alone or 


jointly with o pore ° 


ny 


An act or failure to act is "knowingly" done, 
if done voluntarily and intentionally, and not becausé 


of mistake or accident or other innocent reason. 


(Continued on next page) 
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THE COURT: (Continuing), how, as to the question 
of identification. One of the important issues 
in thiscase is the identification of one or more of 
the defendants at certain places and certain times. 
The prosecution has the burden of proving 
identity beyond a reasonable doubt. It is not essen- 
tial that the witnuss himself pe free from doubt eas 
to the correctness of his statement. 
However, you the jury must be satisfiod bevond 
a reasonable doubt of the accuracy of the identifica- 
tio of defendant before you may convict hin. If 
you are not convinced beyond a reasonable doubt that 
defendant was a person who committed the crime, 
you. must find such defendant not guilty. 
Identification testimony is an expression cr 
belicf or impresiion by th 


4 
ws 


e witness. Its value 


depends upon the o: cortutty the witness had to observe 
the offender at the time of the dfense and to make 
reliable identification later. 

In appraising the identification testimony of 
a witness, you should consider the following: 

Pirst, are you convinced that the witness had 


the capacity and the adequate cpportunity to observe 


the offender? 
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Whether the witness had an adequate opportunity 
to observe the offender at the time of an act will 
be affected by such matters as how long or short a 
timc was aviilable, how far or close the witness was, 
what the lighting was like, whether the witness had 
cven seen or heard the defendant in the past. 

Second, are you satisficd the identification 
made by the witness subsequent to the incident 4s the 
product of his own recollection? You may take into 
acevint both the strength of the identification and 
the circumstances under which the identification was 
made. 

If the identification by the witness may have 
been influenced ty the circumstances under which the 
defendant was presented to him for identification, 
you should serutinize the identification with great 
care. 

Third, you should consider the lenpth of time 
that clapsed between the occurrence of the alleged 
act and the next opportunity of the witness to see 
the defendant as a factor bcaring upon the reliability 
of the 


{daentification. 


In addition 


to th: in-court identification by 


the accomplice witnesses there has also been testimony by} 


“ 


A-5¥ 


Charge 10385 
a Samuel Brown as to the prior photographic identi- 
fication of the defendants Anthony Contreras and 
Andrew Gerrada. 
with respect to identification must 
caution and scrutinized with great 


care. The accuracy of ~ identification must be 


determined from all the facts and circumstances, 


including the non-identification testimeny. In 
ing the testimony of the prior photographic identifica- 
tion, the jury should take into account the following: 


One, the photographic identification procedure 


utilized by the F.B.I. agents, i.e., the similarity 
and physical characteristics of the six individuals 
photographed and the presence or absence 
by the F.B.I. agents of a suspect ‘n the spread. 
Two, the intelligence, age, motive and memory 
of mind of the identifier. 


Three, any priora@e subsequent attempts at an 


identification; and 

Four, the length of time or opportunity for 
observation by the witnesses. Wh i witness representfé 
as his knowledge must be an impre.cisn derived from 
his own senses, founded on personal observation. 


However, the result of the witnesses’ observations 


4 


A-S5 


Charge 1086 
need not be a positive or absolute certainty. It 
suffices if he had an opportunity for personal observa 
tion and did get a source impression from this 
observation. If you find from all the credible 
evidence and circumstances relating to the identifica- 
tion of the defendants,that there is a reasonable doubt 
of either or both of the criminal actors, you must 


find either or both defendants not guilty, as the case 


may be. 

On the other hand, if you find beyond a reason- P 
able doubt from all the circumstances of the identi- 

fication of Mc. Contreras or Mr. Berrada or both are 
accurate, then you must find either or both of them 

guilty, as the case may be. 

Now, going back for one second, the aiding nd 
abetting, Section 2 of Title 18 of the United States 
Code provides that: | 

"Whoever commits an offense against the United 
States, or aids, abets, counsels, commands, induces 
or procures its commission, is punishable as a principal; 
whoever wilfully causes an act to be done, which if 
directly performed by him or another would be an 


offense against the United States, is punishable as 


a principal." 
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without proof that the accused personally did every 
act constituting the offense charged. 


In other words, the person who wilfully 


The guilt of a defendant may be establis. i 


participates in the commission of a crime may be 
found guilty of that offense. Participatio.. is wilful 
if done voluntarily and intentionally, and with a 


specific intent to de something the law forbids, or 


with a specific intent to fail to do something the 


| 
| 
law requires to be done; that is to say, with bad 
purpose either to disobey or to seveunue the law. 

In order to aid and abet another to commit a 
crime, it is necessary that the accused wilfully 


associate himself in some way with the criminal venture, 


and wilfully participate in it as he would in something 


he wishes to bring about; that is to say, that he 


| 
| 
wilfully seek by some act or omission of hi: to make | 
the criminal venture succeed, 

An act of omission is wilfully done if done | 
voluntarily and intentionally and with the specific 
int«:nt to do something the law forbids, or with the 


specific intent to fail to do something the law require 


to be done; that is to say, with had purpose either to 


Gisobey or disregard the law. 
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Cd 2 | You of course may not find any defendant mal 
' 
| “ar 
- unless you find heyond a reasonable doubt that ever 
! | 
ere ; 
4 |] element of the defense as defined in these instructions 
| 
it “e ; } 
5 || was committed by some person or persons, and that 
Ht] 
i} 
i} P e P P , 
6 |I defendant participated in its cormission. 
i Mere presence at the scene of the crime and 
| 
8 || knowledge that 2 crime is being committed are not 
| 


sufficient to establish that gq defendant aided and 


1} 
10 || abetted the crime, unless you find beyond a reasonable 
11 |] duub* that the defendant was 2 participant ++" not 

i 

} a 
12 || merely a knowing spectator. Guilt ‘nay not be inferred 
13 || from mere associatiun with a guilty party. 
14 || Going on to Count Five, .uich is the conspiracy 
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15 |] count: 

| 
16 || It is charged in Counc Five of the indictment 
17 || that: On or abovt and between the first day of April, 

i} ? P - ‘ ‘ ° 
18 || 1973, and the first day of July, 1973, both dates 
19 || being anproximate and inclusive, within the Laste:in 
20 || District of New York and elsewhere, the defendée ‘ts 

i} . ah) ped ‘ . te 
21 Joseph Di Gise, Anthony Contreras and Andrew Berrada 
22 | and Robert Dominici, also known as Bobby, all four 

| 
23 Gefendants did knowingly and intentionally and wilfully 
24 | combin2, conspire, confederate and agree together with 
25 Thomas Tavolacct and Albert Strouse, also known as 

‘ 
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Albie, named as co-conspirators but not as defendants 


herein and with others, to commit offenses against the 
United States in violation of Title 18, United States 
Code, Section 659 and Section 2, to wit, to knowingly 
and wilfully steal, receive and have in their posses- 
sion approximately four shipments of goods which have 
been stolen while moving as part of interstate 
commerce as follows: Then there are listed four 
shipments. The first approximate date of the theft, 
April 27, 1973, from the United Merchant and Manufac~- 
turing Company, the contents being pieceyoods in 
interstate shipment, which is from South Carolina to 
New York. 

Second, May 7, 1973, from Cooper Motor Lines, 
contents, yarn, and from South Carolina to New York. 

The third is May 29, 1973, Cooper Motor Lines, 
piecegoods from South Carolina to New York. 

The fourth, June 28, 1973, from Carolina Mills, 
Inc. yarn, from North Carolina to New York. 

It goes on to reid: The defendants Joseph 
Di Giso, Anthony Contreras, Andrew Berrada and Robert 
Dominici, also known as Bobby and the un-indicted 
co-conspirators, Tavolacci and Strouse, then knowing 


the said goods to have been stolen. In furtherance of 


‘s 
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said conspiracy and to effect the objectives thereof, 
the defendants Joseph Di Giso, Anthony Contreras, 


Andrew Berrada and Robert Dominici, also known as Bobby 


| 
and the un-indicted co-conspirators, Thomas Tavolacci | 
and Albert Strouse, also known as Albie, committed | 
the following overt acts: 

One, on or about the 27th of April, 1973, the 
defendant Joseph Di Giso and Anthony Contrerus met 
with co-conspirator Thomas Tavolacci and Roberc Strouse, 
also known as Albie. 


Two, On or about June 28, 1973, the defendant 


Joseph Di Giso met with the defendant Robert Dominici, 


also known as Bobby and Andrew Berrada and co-conspira- 


tor Thomas Tavolacci in Brooklyn, New York. 


as fully set forth herein the allegations contained 
in the first four counts of this indictment. 


In other words, they allege the first four count 


as the other overt acts conmitted as part of the 
conspiracy. 


Now, Section 371 of Title 18 of the United State 


Code provides in pertinent part that: 


“If two or more persons conspire to commit any 


Three, the Grand Jury repeats and re-alleges 


‘A-Lb 


offense against the United States and one or more of | 
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such persons do any act to effect the object of the 
conspiracy, each is guilty of an offense against the 
United States." 

The following are the essential elements which 


are required to be proven beyond a reasonable doubt 


| 
in order to establish the offense of conspiracy in 
the indictment: 

One, that there was an agreement or conspiracy 
between two or more persons to violate the law as | 
charged in the indictment; | 


Two, that the conspiracy described in the 


indictment was wilfully formed and existed at or about 


the time alleged; 
Three, that the conspiracy was so wilfully | 

formed and existing either for the purposes of unlawfully 

taking from motor trucks belonging to United Merchant 


and Manufacturing Company, Cooper Motor Lines and/or 


Carolina Mills quantities of yarn and piecegoods having 
a value in excess of $100, which had been moving as 

a part of and constituted a shipment of interstate 
commerce; or for the purpose of unlawfully receiving 
and having in the possession of one or more of the 
conspirators the said goods and merchandise, the accuse 


knowing the same to have been stolen; 


. 
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Four, that an accused w’lfully >©came 4 memper 


of the conspiracy; 

Five, that one of the co-conspirators, there~- 
after, knowingly comnitted one of the overt acts 
charged in the indictment at or about the time and 
place alleged; 

Six, that such overt act was knowingly done 
in furtherance of the object of the conspiracy au 
charaed; and 

Seven, that the accused was knowingly and 
wilfuily a member of the conspiracy with the intent 


to further one of its objectives. 


If the jur, should find beyond a reasonabl 
doubt from the evidence in the case 
of the conspiracy charged in the indictment has been 
proved, and that during the, existence of the ict 
one of the overt acts alleged was knowingly done by 
one or more of the conspirators in furtherance of 


some object or purpose of the conspiracy, then proof 


of the conspiracy offense charged is complete, and it 


is complete as to every person found by the jury to 
have been wilfully a member of the conspiracy at the 


time the overt act was committed. 
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A conspiracy is a combination of two or more 
persons by concerted action to acconp 4sh geome unlaw- 
ful purpose. So a conspiracy is kind of a partnership 


4n criminal purposes in which each member becomes 


the agent of the other member. 


The gist of the offense 4s a combination or 


1 


agreement to disobey or disregard t*e law. 


similarity of conduct amongst various 

the fact they may have associated with each other, 
assembled together to discuss common aims 

and interests ~-- does not nucessarily establish the 
proof of the existences of tre conspiracy. Mere 
association may not in and o ; re 10 basis 
of an inference of eullt of conspiracy. liowever, 
the evidence in the case novwd not show the members 
entered into any express or formal agreement or that 
they directly by word, spoken or in writing, stated 
between themselves what their objectives or purpose 


was to tcor the details thercof or the means by 


which the object’ ves or purpose Was to be accomplished. 
What the cvidence in the case must show beyond a 
reasonable doubt in order to ustablish proof shat 
a conspiracy existed is that the members in some 


way or manner or throurh some contrivance, positively 


‘ 
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| or tacitly, came to a mutual understandin7 to try 
| 


3 to accomplish an unlawful plan. 
4 |i The evidence in the case need not establish 
f, * . 
| that all the means - muthods sct forth in the indtct- 
| 
| men, o-* arree@ upon to carry out the allered con- 
7 |} spiracy. »or that all the means or methods which 
a | were agreed upon were actually used and put into 
¢ | 
an | operation nor that all of the persons charged as mem- 
| | 
10 || bers of the conspiracy were such. What the evidence in | 
: | 
HM |} the case must establish beyond a «.uasonable doubt 
! 
12 | 4s thatthe alleged conspiracy was knowingly formed and 
q | 
13 that one or more of the means or methods described in 
14 | the indictment were agreed upon to be used in an effort 
1 
15 | 
” ] to effeet or to accomplish some of the objects of the 
| 
16 | conspiracy as charged in the indictment. 
d 
7 |} In your consideration of the evidence in the 
18 | case a8 to the offense of tho conspiracy charge you 
19 | 
should first determine whether or not the conspiracy 
9 | > 2 - 
oO existed, as allezed in the indictment. Ifyou 
2 conclude that the conspiracy did :xist, you should next 
99 
= determine whether or not vach of the accused 
23 willfully became a member of the conspiracy. 
24 If it appears beyond a reasonable doubt from 
a 25 
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the evidence in the case that the conspiracy alleged 
in the indictment was willfully formed, and that 

a defendant willfully became a member of the con- 

s piracy either at its inception or afterwards, 

and that thereafter one or more of the conspirators 
committed one or more overt acts in furtherance of 


some object or purpose of the conspiracy, then 


there may be a conviction eve ‘hough the conspir2-cors | 


may not have succeeded in accomplishing their common 
object or purpose, and in fact may have failed in 
so doing. 

The extent of any defendant's participation, 
moreover, is nc’ determinative of nis guilt or 
innocence. A defendant may be convicted of being a 
consr'rc*or even though he may have played only a 
minor part in the conspiracy. 

An overt act is any act knowingly committed 
by one of the conspirators, in an effort to effect 
or accomplish some object or purpose of the con- 
spiracy. The overt act need not be criminal in 
nature, if considered separately and apart from the 
conspiracy. It may be as innocent as the act of a 
man walking across the street, or driving an auto~ 


mobile, or using a telephone. It must, however, be 
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ment of the plan or scheme, it must be knowingly done 


J 
& an act which follows and tends towards the accomplish- 
in furtherance of some object or purpose o” the 
| 


necessary that all of the overt acts charged in 


~) 


conspiracy charged in the indictment. It is not 
the indictment were performed. One overt act is 
sufficient. 

One may become a member of a ‘onspiracy 


without full knowledge of all the details of the 


conspiracy. On the other hand, a person who has no 


knowledge of a conspiracy but happens to act in a 


way which furthers some object or purpose of the 


to = =) 
—— ee 


! conspiracy does not thereby become a conspirator. 
Before the jury may find one or more or ali 
of the defendants or any other person has become 


a member of the conspiracy, the evidence in the cage 


must show beyond a reasonable doubt that the con- 
spiracy was knowingly formed and the defendan or 


other person who is claimed to 1ave been a member, 


the intent to advance or further some object or 


purpose of the conspiracy. 


Dd To act or participate willfully means to act 


or participate voluntarily or intentionally and with 


21 || 
willfully participated in the unlawful plan, with 
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specific intent to do something unlawful. 


That is to say, to act or participate with 


CS 


bad purpose cither to diso ey or disregard the 
law. So, if a defendant or any other person, under- 
standing of the unlawful character of the pian, 
knowingly encourages. advises or assists, for the purpos 
of furthering the uxiertaking or scheme, he thereby 
bezomes a willful participant, a conspirator. 

One who willfully joins in an existing conspiracy 
is charged with the same responsibility as if he had 
becn one of the originators or instigators of the ®on- 


spiracy. 


In determining whether a conspiracy existed, 
the jury shold consider the actions and the declara- 
tions of all the alleged participants. However, in 
detcrmininz whether a particular defendant was a 
member of a conspiracy, if any, the nar should con- 
Sider only his acts and statements. He cannot be 
bound by the acts or declarations of other participants 
until it is established that a conspiracy existcd 
and that he was one of its members. 

Whenever it appears beyond a reascnable doubt 
from the evidence in the cas2 that a conspiracy 


existed and that a defendant was one of the members, 
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then the statements thereafter knowingly mide 
or the acts knowingly done by any person likewise 
found to be a member, tma:’ be considered by tre 
jury as evidence in the case as to the defendant 
found to have been a member, even though the state 
ments and acts made may have occurred in the absence 
and without the knowledge of the defendant, provided 
such statements and acts ware knowingly made and dons 
during the continuance of such conspiracy, and in 
furtherance of some object or purpose of the c% i- 
spiracy. 

Otherwise, any admission or incriminatory 
statemeit made or act done outside cf court, by one 
person, may not be considered as evidenca against 
any person who was not present and did not hear the 
siatement made or see the act don. 

Therefore, statements of any « ispirator which 
are not in furtherance of the conspiracy or made 
hefore its existence or after its termination may 
be considered as evidence only against the person 
making th %\. 

Now the indictment charges a conspiracy among 
all four defendants and Mr. Tavolacci and Mr. Strouse, 


all of whom are named in the indictment as co~- 
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conspirators. A person cannot conspire with himself 
and therefore you cannot find any of the defendants 
guilty unless you “ind beyond a reasonable doubt 
that he participated in the conspiracy as charged 


with at least one other person. With this qualifi- 


cation you may find all of the defendants guilty or 


one of the defendants not guilty and some not guilty, 
or all not guilty, all in accordance with these 
instructions and the facts you find. 

Although the indicunent charges a single 
conspiracy, it would be possible to find separate 
conspiracies, one relating to the willful combination 
and conspiracy to knowingly and intentionally and 
unlawfully take from motor trucks goods and materials 
of a value of $100 or more, which goods had been 
moving as a part of or constituting part of an 
interstate shipment of property, and the other 
conspiracy to knowingly and intentionally receive 
and possess such goods and material; tne conspirators 
knowing the same to have been stolen. 

Whether there was one conspiracy or two con™ 
spiracies, or no conspiracy at ail, is a fact for 
you to determine in accordaace with these instruc~ 


tions. 
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I have instructed you as to the considerations 
of the acts and declarations of or: alleged 


conspirator as evidence against another alleged con- 


spirator. You will not consider any such acts or dcc- 


larations against any defendant unless you find beyond | 


a reasonable doubt that the person doing the act 
or making the declaration was a meaube: of the same 
conspiracy as was that defendant 

An act is done “knowingly” if done voluntarily 
and intentionally, and not because of mistake or 
accident or other innocent reason. 

The purpose of adding the word “knowingly” 
was to insure that no one would be convicted for an 
act done because of mistake, or accident, or other 
innocent reason. 

An eet is done wilfully if done voluntarily 
and intentionally, and with the specific intent to 
do something the law forbids, that is to say with 
bad purpose either to disobey or disregard tne law. 

Knowledre and intent ordinarily maynot be 


proved directly because there is mo way of fathoming 
| 


\ 


or scrutinizing themerations ofthc huran mind. 
B+ you may infer a defendant's knowledge or intent 


frur: the surrounding circum8tanees. You may consider 


7 
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any stat «ent made and done or omitted by a defendant 
and all other facts and circunstences in evidence 
which indicate his state of mind. 

It is ordinarily reasonable to infer a person 
intends the natural and probable consequences of acts 
knowingly dore or knowingly omitted. 

Statements and arguments of counsel are not 
evidence in the case unless made as an admission 
or stipulation of fact. When the attorneys on both 
sides stipusate oz agree as to the existence of a 
fact you must, unless otherwise instructed, accept 
the stipulation as evidence, and regard that fact 
as proved. 

Unless you areé otherwise instructed, the 
evidence in the case always consists of the sworn 


testimony of the witnesses regardless of who may have 


called them; and all the exhibits received in evidence, 


regardless of who may have produced them and all the 
facts which may have been admitted or stipulated; 
and all applicable presumptions stated in these 
instructions. 

Any evidence as to which an objection was 


sustained by the Court, and any evidence ordered 


stricken by the Court, must be entirely disregarded. 
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Evidence does include, however, what is brought 
out from v.icnesses on cross-2“amination as well as 


what is testified to on direct exemination. 


oT 


Unless you are otherwise instructed, anything 


6 
| you may have seen or heard outside the courtroom is 


7 
not evidence and must be entirely disregarded. 
8 
You are to conside: only the evidence in the 
9 
case and your verdict is to be based on the evidence 
10 
only. But in your consideration of the evidence you 
11 
are not limited to the bald ~tatements of witnesses. 
12 
In other words, you a = it limited sole ty to what 
13 
| you see and hear as th. witnesses testify. You are 
14 
permitted to draw, from facts whichyou find havs 
15 
been proved, such reasonable inferences as you feel 
16 
| are justified in the light of experience. 
17 | 
| Inferences are dc *uctions or conclusions which 
18 | 
| reason and common sense lead the jury to draw from 
19 
| facts which have been established by the evidence 
20 | 
in the case. 
21 
| If a lawyer asks a witness ¢ question which 
22 
| contains an assertion of fact you may not consider 
23 
the asser*ion as evidence of that “act. The lawyers' 
24 
statements are nct evidence. 
25 
You, as jurors, are the sole judges of the 
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credibility of the witnesses and the weight their 
testimony deserves. 

You should carefully scrutinize all the testi- 
mony given, .ne circumstances under which each witness 
has testified, and every matter in evidence which 
tends to show whether a witness is worthy of belief. 
Consider each witness's intelligence, motive and 
state of mind, and dameanor and manner while on the 
stand. Consider the witness's ability to observe 
the matters as to which he has testified and whether 
he impresses you as having an accurate recollection 
of these matters. Consider also any relation each 
witness may bear to either side of the case; the 
manner in which each witness might be affected by 
the verdict; and the extent to which, if at all, 
each witness is either supported or contradicted 
by other evidence in the case. 

Inconsistencies or discrepancies in the testi- 
mony of a witness, or between the testimony of 
different witnesses, may or may not cause the jury 
to discredit such testimony. Two or more persons 
witnessing an incident or a transaction may see or 


hear it differentlyand innocent misrecollection, 


like failure of recollection, is not an uncommon 
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experience. In weighing the effect of a discrepancy, 
always consider whether it pertains to a matter of 
importance Ox an unimportant detail, and whether 
the discrepancy results from innocent error or 


intentional falsehood. 


After making your own judgment, you will give 


the testimony of each witness the weight, if any, 
that you may think it deserves. 

Now Thoras Tavolacci, RobertTrabulsi 4@n¢ 
Berford testified in varying degrees in the crine 
charge. They are what ¢re known as accomplices or 
co-conspiraters. 

An accomplice is one who unites with another 
person in the commission of a crime, voluntarily 
and with common intent. An 
become incompetent as a witness because of partici- 
pation in the crime charged. On the contrary, the 
testimony of an accomplice alone, if believed by 
the jury, may be cf sufficient weight to sustain 4 
verdict of guilty, even though not orroborated or 
supported by other evidence. lLowever, the jury 
should keep in mind that such testimony is always 
to be received with great caution and weighed with 


great care. 
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In the event you should find no corrabcrative 
evidence as to one or more or all defendants, you 
should never convict such a defendant upon the un- 
supported testimony of an alleged accomplice unless 
you believe that unsupported testimony beyond a 
reasonable doubt. 

I will say that again. An accomplice does not 
become incompetent because of participation in the 
crime charg 4. On the contrary, the testimony of 
an accomplice alone, if believed by the jury, may 
be of sufficient weight to sustain a verdict of 
guilty, even though not co. roborated 5; supported 
by other evidence. 

You should never convict a defendant upon the 
unsupported testimony of an alleged accomplice, 
unless you believe that unsupported testimury beyond 


a reasonable doubt. 


(Continued: on next page.) 
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THE COURT: All evidence of a witness whose 
self interest or attitude is to be shown as such by 
tending testimony unfavorable to the accused should 
be considered with caution and weighed with great 
care. 

The testimony of a witness may be discredited 
or impeached by showing that he previously made 
statements which are inconsistent with his present 
testimony. The earlier contradictcry statements are 
admissible only to impeach the credibility of the 
witness, and not to establish the truth of these 
statements. It is the province of the jury to 
@etermine the credibility, if any, to be given to 
the testimony of a witness who has been impeached. 

If a witness is shown knowingly to. have 
testified falsely concerniny any material matter, you 
have a right to distrust such witnesses’ testimony 
in other particulars; and you may reject all the 
testimony o1 that witness or give it such credibility 
as you may think it deserves. 

The law does not compel a defendant in a 
criminal case to txke the witness stand and testify, 
and no presumption of quilt may be raised and no 


inference of any kind may be drawn from the failure o 
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a defendant to testify. 

As stated before in these instructions, during} 
the trial the law never imposes upon a defendant in 
a criminal case the burden or duty of calling any 


witness or producing any evidence. 


It is the duty of the attorneys on each side 
of a case to objert 1en the other side offers 
testimony or other evidence which the attorney believ¢s 
is not properly admissible. You should not show 
prejudice against an attorney or his client because 
the attorney has made objections. 

Upon allowing testimony or other evitence 
to be introduced over the objection of an attorrey, 
the Court does not, unless expressly stated, indicate | 
any opinion as to the weight or effect of such 
evidence. 

As stated pefore, the jurors are the sole 
jueges of the credibility of all witnesses and the 
weight and effect of all evidence. 

When the Court has sustained an cbhjection to a 


questicn addressed to a witness, the jury must 


disregerd the question entirely, and may draw no 
inference “rom the wordina of it, or speculate as to 


what the witness would have said if he had been 
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2 
ie permitted to answer the question. 
3 
| The fact that the Court has asked one or more 
4 | 
questions of a witness for clarification or admissibilivcy 
5 
| of evié2nce purposes is not to be taken by you in 
| 
6 | 
any way as indicating that the Court has any opinion 
7 | 
i as to the guilt or innocence of th<¢ Gefendants in 
8 || 
his case and you are to draw no such inferences 
9 
therefrom. That determination is up to you and you 
10 | 
| alone based on all the facts in the case and tire 
ll 
applicable law in these instructions. 
12 : 
| You are here to determine the guiit or 
13 
| innocence of the four accused from the evidence in 
14 | 
he case. You are not called upon to return a 
15 
verdict as to the guilt or innocence of any other 
16 
person or persons. So, if the evidence in the case 
1% 
convinces you beyond a reasonable doubt of the guilt 
18 
of the accused, you should so find, even though you 
19 
may believe oné or more other persons are guilty. 
20 
| But if any reasonable doubt remains in your minds 
21 
after impartial consideration of all the evidence in 
22 
the case, it is your duty to find the accused not 
2 
guilty. 
24 
@ The verdict must represent the considered 
25 
judgment of eacn jurox. In order to return a verdict, 
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it is necessary that each juror agree thereto. The 
verdict must be unanimous. 


It is your duty, as jurors, to consult with 


one another, and to deliberate with a view to reachin 


an agreement, if you can do so without violence to 
individual judgment. 

Each of you must decide the case for himsel* 
or herself, but do so ~nly after an impartial 
consideration of the evidence in the case with your 
fellow jurors. In the course of your deliberations, 
@> not hesitate to reexamine your own views, and 
change your opinion if convinced ict is erroneous. 
But do not surrender your honest conviction as tv 
the weight or effect of evidence, solely because of 
the opinion of your fellow jurors, or for the nere 
purpose of returning a verdict. 

Remember az all times, you are not partisans. 
You are judges, judges of the facts. Your sole 
interest is to geek the truth from the evidence in 
the case. 

There is nothing particularly different in 
the way a jury should consider the evidence in a 
criminal case, from that in which all responsible 


persons treat any question depending upon evidence 


. 
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e ; 
presented to them. You are expected to use your 
} 
3 - * * ‘ ‘ 
good cormon sense; consider the evidence in the case 
\| 
4 i ? . . : . 
\ for only the purposes for which it has been admitted 
5 . . . . . 
and give it a reasonable and fair construction, 1n 
| 
6 . . * 
| the light of your common knowledge and the natural 
7 1} * . - : ‘ ‘ . ‘ . 
| tendencies and inclinations of human beings. 
| ce +} 2 1 ? : 
If the accused be proved cuiity beyond a 
9 | 
i reasonable doubt, say so. If not so proved guilty 
i 
10 | : ; 
} b-yond a reasonable doubt, say 30. 
11 | 


You wust render a verdict with respect to each 
of the defendants named in each of the particular 
counts 
as to each defendant named in each count cf the 


indictment. You will be called upon as to each count | 


16 


and each defencant named in a particular count. 
17 ; 
If any reference by the Court or by counsel 
to matters of evidence does not co nceide with your 
19 sa 
| own recollection, it is y. - recollection which 
20 
should control during your deliberations. x 


The punishment provided by law for tne offense 


charged in the indictments is a matter exclusively 


within the province of the Court, and should never 


* . 
3 


— 
Ad be considered by the jury in any way in arriving at 


an impartial verdict as to the guilt or innocence of 


A 


20 
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the accused. 

Upon retiring to the jury room, Juror No. l 
will act as your forelady unless she elects not to do 
so. In that case you will elect a new foreman of 
your choice. The foreman will preside over your 
deliberations and will be your spokesman here in 
Court. 

If it becomes necessary during your deliberations 
to communicate with the Court, you may send in a note 
by the Deputy Marshal and signed by your foreman or 


one or more members of the jury. 


No member of the jury should ever attempt to 
commun. cate with the Court by any means other than a 
signed writing and the Court will never communicate 
with any member of the jury on any subject touching 
the merits of the case, otherw-se than in wri‘ing, or 
orally here in open Court. 

You will note from the oath about to be taken 
by the icputy Marshals that they too, as well as all 
other persons, are forbidden to communicate in any 
way oc manner with the members of the jury on any 
subject touching the merits of the case. Bear in 


mind the following, it is very important. You are 


ft. never reveal to any person, not even the Court, 
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how the jury stands numerically, or otherwise, on the 
question of guilt or innocence of the accused, until 
after you have reached an unanimous verdict and you 
send in a note saying you have reached a unanimous 
verdict. Do n&teli me what the verdict is. You 
just say we have reac’ da unanimous verdict. Your 
verdict will be announced in open Court. Do net send 
me a note at any time in which you say we stand thus 
and so for conviction or acquittal. If you do,in all 
likelihood I would have to declare a mistrial and 
retry the whole case and waste a lot of time. I am 
sure none of you would wish to have that occur. 

Those arethe instructions. of the Court on the 
law. I know they are rather lengthy, but they are 
necessary in a case of this size and complexity. 

Now if you will just retire to the jury room 
for just a few moments while I discuss certain matter 
with counsel, then I will recall you and the 
alternates will then be discharged, and you can begin 
your deliberations. In the meanwhile do not discuss 
the case until then. Do not discuss anything during 
this brief recess. 


(Jury excused. ) 


(Continued on hext page) 
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THE COURT: Mr. Kimelman? 

iR. KIMELMAN: Your Honor, did your Honor 
charge at all as to similar acts giving a limited -- 

THE COURT: There were no similar acts. 

MR. KIMELMAN: I know that we did not introduc 
the similar acts that we intended, but we did introduce 
similar acts I believe as against Mr. DiGiso and 
Contreras. 

THE COURT: Being precisely what? 

MR, KIMELMAN: Being that they had went out 


with Mr. Tavolacci looking for trucks to rob on the 


day that he was arrested. 

THE COURT: Well, if the Gefendants wish me, 
if the counsel for Mr. DiGiso or Ir. Contreras wishes 
me to charge specifically as to that act, I will be 
glad to. 

MR. WALLER: I object to that, your Honor, to 


the charging of that. 


MR. KIMELMAN: Very good, your Honor. 

THE COURT: It's up to you gentlemen, you two 
gentlemen, if you wish you can have it. 

MR. WARBURGH: I don't want the Court to singl 
it out at this point. 


MR. KIMELMAN: Very good, Judge. 
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THE COURT: It’s not a question of pointing it 


out. Do you want it? 


tr 


3 MR. WARBUPCH: No, I don't. 


> 


THR COURT: Do you take exception to the fact 


7] that I haven't so charged? 
| 
| MR. WALLER: No. 
MR. WARBURGH: No, not as to that. 
' THE COURT: You can't do a double talk with me 
9 , 
Mr. F. Lee Bailey. 
al MR. WARBURGI: I wasn't successful yesterday. 
i MR. KIMELMAN: I have no exceptions, your 
12 
Honor. 
| 
sa MR. WALLER: I have one additional request. 
= You have instructed them about the inconsistent 
ll statements. Nowever, I would ask for a charge that 
ll would say that if they should, through the testimony, 
feel that a witness misstated or lied that they have 
8 : . . : 7 
the right to consider all their testimony and disregara 
19 


all the testimony -- 


impeachment. If they think a witness testified 

felsely on one or more particulas, they could disregard 
| 
such testimony entirely or give it such weight they 


feel it deserves. 


\ MR. WALLER: Did you charge that, your Honor? 


4 


| 
| 
THE COURT: I so charged. I so charged on 
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I must have missed that one. 

THE COURT: I did. It is part of my standard 
charge and I remember reading it. 

MR. WARBURGH: Your Honor, I guess I'm next. 

I specifically take exception to the failure of the 
Court to charge in the language in my request number 
one and specifically I would ask the Court to further 
instruct the jury with regard to an accomplice's 
testimony, that it must be weighed by you with great 
care, then be scrutinized closely, carefully and 
cautiously. I believe you used the word cautiously. 

THE COURT: I covered it in the standard 
charge. 

MR. WARBURGH: I specifically take exception 
to the Court not charging the language of request 
number one. Request number two, which is a charge 
on identification. I specifically except to that 
portion of the charge that the Court did not tell th 
jury to wit, that identifi-~ation testimony should 
considered by you with great caution because no clas 
of testimony is more uncertain and less tobe relied 
on that as to the identity -- 

THE COURT: I think I covered that. 


MR. WARBURGH: I don't think you used those 


words. 
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THE COURT: I didn't use those precise words. 


MR. WARBURGH: I specifically except. 


MR. WARBURGH: When your Honor was telling the! 


THE COURT: I told them in other words. 
of the presumption of innocence, you said that the 


presumption of innocence alone is sufficient to acqui 


a defendant unless you are satisfied beyond a reasonable 


doubt of the defendant s guilt from all the evidence : 
in the case. I believe the Court failed to go on to 
the presumption of innocence continuing throughout th 
trial and also throughout their deliberations until 
such time if that time ever comes, when the presumptigr 
of innocence is overcome by proof of the defendants 
guilt beyond a reasonable doubt. The Court did not 
charge. 

THE COURT: Read it. I don't think that is a 
requirement of the law. 

MR. WARBURGH: I specifically except. 


THE COURT: My charge has been sustained, 


the language I've given. I haven't varied it at all 
since I've been on the bench. I'm not about to chang 
MR. WARBURGH: I specifically except. 
THE COURT: Until I agree with you, Mr. Bailey 


MR. WARBURGH: I specifically except to your 


‘ 


don't know how many times, by the Second Circuit 
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Honor's reference to the inference that can have 
knowledge, that can be drawn from this possession of 
recently stolen property. I don't think the evidence 
in the case warranted such an instruction to the jury 

THE COURT: Well, that question bothered nie. 
It all depends on what portion of the evidence the 
jury might or might not believe. I thought the 
question might have been in the case and under the 
circumstances as to one or more of the defendants. 
So, I gave them a very abbreviated charge on the 
question. 

MR. WARBURGH: I specifically except to that, 
your Honor. 

THE COURT: I don't think you have to take 
exceptions necessarily. For example it could definitely 
apply to Mr. DiGiso where it might or might not apply 
to your defendant. 

MR. WARBURGH: That's what I'm referring to. 

THE COURT: But you are all in this together. 

MR. WARBURGH: If your Honor wants to instruct 
it you should limit to those defendants -- 

THE COURT: They listened to the evidence. 
They understand what the facts are. 

--Re WARBURGH: I think it confuses the jury. 


Another thing -- 
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THE COURT: It doesn't. There is no proof as 
the recent possession of your client. There is no 
proof. 

MR. WARBURGH: Tf specifically except to that. 
Also I specifically except to your licuor's chargé on 
separate conspiracies and specifically except your 
Honor's failure to charge request number 18 which was 
the single multiple conspiracy request that I made. 

Your Honor specifically made reference to two 
types, one to steal and possession or steal. What 
I'm referring to is in my request and I think the 
evidence shows that there may be in this case more 
than one conspiracy by way of time. In other words .— 
there may have been one conspiracy for April 27th 
hijacking which included May 7th. That is when 

Demsky came in and maybe that is the beginning of 
another conspiracy. 

THE COURT: Well, I think I ccovered that point. 
At one point in the part of my charge. I am not 
going to give i- in the language that you have it 
because the language that you have extracted from 
the former charge of Judge Judd is confusing in this 
kind of case. 

MR. WARBURGH: Your Honor, you are denying 


the request that therefore I did not include that 


. 
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in my sumictinn to the jury to tell them what the 
evidence showed as a multi -- 

THE COURT: That is the reason for no so 
charging. If you wish to argue I think you'd probabl 
be better off -- 

MR. WARBURGH: I specifically except to that 
portion of your Honor's charge. 

THE COURT: If your man wasn’t involved at all, 
not that he was not guilty, he was guilty of taking 
part -- 

MR. WARBURGH: ‘With respect to your Honor's 
charge on knowledge, I respectfully except to the 
statement that the Court made that they can infer that 
an individual intends the natural consequences of his 
acts. I specifically except to that. 

THE COURT: Take it up with the Second Circuit. 

MR. WARBURGH: When your Honor was instructing 
the jury about conspiracies, I specifically except to 
the failure to give the last paragraph of my request 
number 17 on page 20 which reads as follows: 
“Furthermore -- 

THR COURT: You don't have to read it. 

MR. WARBURGH: Pardon? 

THE COURT: It is part of the record. I 


covered that. 


A 


MR. WARBURGH: You did? 

THE COURT: Not in your precise language. 

MR. WARBURGH: tr don't believe -- if the 
defendant withdraws in the conspiracy -- 

THE COURT: At one time or another it is part 
of it. They couldn't use an act of a co-conspirator. 

MR. WARBURGH: In addition, your Honor, I 
except to the failure of the Court to charge the requests 
that were denied before. Should I read those into th 
record? 

THE COURT: You have a record on those. 

MR. WARBURGH: YOu ones you said you wouldn't 


charge? 


THE COURT: You already have ycur point on 
I assume you will get your exceptions. 
MR. WARBURGH: I have to renew them after. 
THE COURT: Go ahead. 
MR. WARBURGH: Request number 1l, specifically 
except to Cou 3s failure to instruct the juryon that 
Request number 12, except to that. Request number 13 


request number 18 covered that, it was the multi- 


conspiracy charge. That's it. 
MR. COOPER: If your Hono. please, I would 


request at this time for the Court to add a charge 


that the Court did not go into at the time of his 
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charge to the jury. The Court did explain to the ju 
to my satisfaction that there is no duty for a 
defendant to produce witnesses on his own behalf or 


to take the stand. However, I would request of the 


is no duty for a defendant or a defendant's attorney 
to explain away proof or physical proof, physical 


evidence or testimony which was elicited on a trial 


Court a further charge along those lines in that 3 


by the prosecution. 

THE COURT: That's not the law. 

MR. COOPER: Judge, the reason I am making 
that specific -- 

THE COURT: That is not the law. 

MR. COOPER: I understand that, Judge. 

THE COURT: There may be other opportunities 
to explain away other than by putting a defendant on 
the stand. That is the specific instruction under th 
law. That is the specific instruction I gave. 

MR. COOPER: The Court agrees with me there is 
no duty for the defendant to take the stand or for hi 
to produce -- 

THE COURT: But it may be you can prove your 
case py the Government's witnesses or establish whatever 
you seek to establish. HOwever, that's not in sayiny 


that in uncontradicted evidence, there's no explanati 


‘ 
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offered, the jury can draw such inferences as it sees 
¢ fit. 
MR. COOPER: I respectfully except to your 


Honor's ruling. 


uo 


THE COURT: There is no duty on the defendart, 


there is no obligation on the defendant to produce 
" any witnesses or take the stand or testify or anythin 
’ of that nature. 
A However, the fact that a defendant, through 
"| his attorney, offers any defense, you can't close the 
"| jury's eyes to it. 
r | MR. COOPER: I respectfully except, your Honor , 
| MR. LANDSMAN: i join Mr. Cooper in that last 
a exception. That is all. Other than that I have 
15 
nething. 
16 
THE COURT: I covered it in the instructions. 
* MR. WARBURGH: Could I bring up one thing I 
2 forgot to mention, my request 19 was essentially 
. comments on the fact that you can draw no adverse 
" interest from the fact that a defendadt does not take 
" the stand. I think your Monor mentione¥ that howeve P 
29 
* I'd ask the Court to read my request number 19 to the 
oi 
ad jury because it goes into it a little bit more when 
oy ° I say, "I charge you that you must not allow this in 


to 
on 


any way to prejudice or cons’ ier it as an indication 
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or admission or inference of guilt. You must not 
even talk about the fact in the jury room -- 

THE COURs: You really want me to say that? 
I am not going to say that. If I say that to the 


jury you must not talk about this thing, the first 


thing they're going to say, they're going to comment 


on it. 

MR. COOPER: Judge, can we <ake two minutes 
before the jury comes in? 

THE COURT: It will only take a second to brin 
them out and swear the marshals in. 

Bring in the jury. 

(Jury enters box.) 


THE COURT: Now the alternate jurors, unfortundtely 
your time has come and your service has been concluded. 
Sometimes we use all of the alternates. This time 
we only used oue alternate. As it was it turned out 
to be a two week trial and with all the flu I thought 
we probably needed more. But, you are a very healthy 
bunch. You go with the thanks of the Court for your 
conscientious service over them last two weeks. It 
is a complicated trial and I'm sure it hasn't been 
easy to follow given the lapses of time, but the Cour 
thanks you. You should pick up whatever clothes you 


have in the jury room ard report to the central jury 


sae 
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part and I think your services ire probably up. They 
will tell you and you will be discharged. Thnk you 
very much. 

(Alternates dismissed.) 
THE COURT: Swear in the marshals. 
(Whereupon the marshals were sworn in.) 


THE COURT: Now ladies and gentlemen, you may 


discuss the case. 


(Whereupon the jury retired to the deliberations 
at 11:05 a.m.) 
THE COURT: Gentlemen, what I am going to do 

is this. I'll tell them to order lunch about 12:15. 

I'll have the marshals go in and take lunch orders. 
tsll the marshals to advise them that I'm going to 
let you go between 1:00 and 2:00 so if they have any 
questions they'll have to ask them, they'll have to 
se1.d in a note before 1:00 or after 2:00. At 2:00 
o'clock I pick a new jury here. This may necessitate 
if they have any requests or they want anything, 
going to Judge Rayfiel's courtrocm in the afternoon. 


Thank you. 


(Whereupon the Court recessed.) 


(Continued on next page) 
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(Whereupon the Court resumed.) 

(Whereupon a note was received from the jury 
at 11:35 a.m.) 

THE CLERK: Jury note marked Court Exhibit 3. 

(So marked.) 

THE COURT: They want copies of all counts 
which I assume they mean they want a copy of the 
indictment. I assume there is no objection to giving 
it to them? They want a set of identifying photos 
which I take it. are the two batches of photos. They 
want the deposition of Ir. Shedd in which they say 
(co-driver) it looks like Braslin. But thac's not 
the right name. Who is the co-driver? Who is Mr. 
Braslin? 

MR. WALLER: You mean Mr. Brotsky? 

THE COURT: I don't think so. It's spelled 
B-R-A-S-L-I-N. He was the co-driver of Shedd. 

MR, KIMELMAN: Snell. 

THE COURT: I don't know what they mean. I 
think they mean the FBI statement. 

MR. WARBURGH: That wasn't in evidence. It 
was maxrced for identification. I read it. 

THE COURT: They can have it read to them 
if they wish. I'm not so sure they mean Shedd. 


Nobody's deposition was put into evidence. 
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MR, WARBURGH: They mean the statement that is 


a deposition, shey saw me reading from something. 

MR. KIMELMAN: I have no objection if that is 
read back. 

MR. COOPER: There is also a portion of the 
report that was deleted. 

MR. WARBURGH: It would haveto be read back 
out of the record. 

THE COURT: It would have to be read out of 
the record. You can start looking for the pzye. Le 
me know what page to start reading from. We have 
the indictment. Have you got the photographs here? 

MR, KIMELMAN: The photographs are upstairs, 
your Horor. Your Honor, I would imagine that -- 
it's ,suvably in the 600's or 700's of the records. 
There was a stipulation entered into while Miss 
O'Brien was here. 


THE COURT: Maybe I can find it. 


MR. WARBURGH: I have it here, your Honor. 


THE COURT: What page? 

MR, WARBURGH: It begins on page 849. 

THE COURT: 849. 

MR. WARBURGH: I guess you should read really 
the stipulation also. 


MR. KIMELMAN: I have no objection to readin 
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the stipulation and statement. 

THE COURT: I'll read it to them beginning 
with page 848. Any objection to that, the indictment 
going in? 

MR. WALLER: No. 

THE COURT: Look at it. Once I handed a jury 
what the party said was not the correct indictment. 

MR. COOPER: I'‘1l take youradvice, Judge. 

THE COURT: I didn't get a reversal for it 
but there were a lot of screams and yells. I want 
everybody to be bound by what I do from here o7 in. 

MR. KIMELMAN: Your Honor, the photographs are 
upstairs. 

THE COURT: In the meanwhile I'll talk to them 
about this other problen. 

(Whereupon the jury returned from their 
deliberations at 11:50 a.m.) 

THE COURT: Madam Forelady, if this is your 
note, you should sign it. 

MADAM FORELADY: Oh. 

THE COURT: I'll give it to you to sign before 
you leave. The second thi::g you asked for are copies 
of all counts with names. I assume you want a copy 


of the indictment which Iwill send in with you. 


MADAM FORELADY: Right. 
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THE COURT: Then you asked for two sets of 
identifying photographs. They shall be here 
momentarily. 

Now the last request has us puzzled. You aske 
for the deposition of a Mr. Shedd, the co-driver of 
Mr. Braslin.-~- 

MADAM FORELADY: Brown. 

THE COURT: Brown. You mean Sam Brown? 

MADAM FORELADY: Sam. 

THE COURT: Mr. Shedd was I believe the 
co-driver of Mr.Snell. 

JUROR NO. 4: Then we want Snell. 

THE COURT: Co-driver of Brown. I don't 
believe there was any testimony from the co-driver 
of Brown. He was not called as a witness. 

JUROR NO. 4: Well? 

THE COURT: Was it the one where it was a 
written deposition read by Mr. Warburgh? 

JUROR NO. 4: I think so. 

THE COURT: There was a statement that was 
read. It wasn't a written Asenet bien It was a 
statement read by Mr. Warburgh under a stipulation 
with the Government last Thursday. I think it was. 
That was when Miss O'Brien was here. Is that what 


you're referring to? , 
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Jur .NO, 4: I think so. From the driver. 

THE COURT: That's Mr. Shedd‘s statement that | 
he gave to the FBI. I will read that to you if that 
is what you are interested in. 

(Whereupon the Court read from page 848, line 
18 to page 854, line 19, inclusive, from the trial 
transcript.) 

THE COURT: That is what was read. I guess 
then the photographs will arrive and we'll send them 
in. 

(Whereupon the jury returned to the deliberations 
at twelve nocn.) 


MR. KIMELMAN: I will get the photographs. 


THE COURT: I don't think you need me to do 
that. Check the photographs before they go in. 

k°, COOPER: We could get along with that. 
If we do have a problem -- 

THE COURT: At 12:15 I'm going to indicate, 
send the marshals ir. 

MR. WARBURGH: Any other requests for exhibits 
can we stipvlate they can be turned over to the jury? 

THE COURT: I normally do it withou calling 
you all back, but this required determinations. 


MR. COOPER: The only thing that I weuld be 


concerned about is the jury, if they ask for charge 
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of the telephone, I want them to get the charge and 
the records which is the evidence, the underlying 
evidence at the same time. 

THE COURT: It's probably better to have all 
of you here when they ask for exhibits. 
MR. COOPER: Okay. 


(Whereupon Court recessed.) 
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THE COURT: This jury note asks for the 
driver's testimony on the June 28 robbery. 

MR. KIMMELMAN: It is Mr. Eades and 
Mr. Hertzog. They both testified. 

THE COURT: Which were drivers? 

MR. KIMMELMAN: They were both drivers. 

THE COURT: Do you know approximately where 
it was? 

MR. KIMMELMAN: I would imagine, your 
Honor, it is probably in the 500's som; place. 

THE COURT: Mr. Eades is on the beginning 
of page 626. 

Hertzog tollows at 620 to 635. 

It will not take long will it? 

Do you have any objection to my reading it 
to the jury? 

MR. LANDSMAN: It is only nine pages. 

THE COURT: If I can get the jury away from 
their coffee -- 

(Jury enters courtroom.) 

TUE COURT: Ladies and gentlemen, I hope 
T am not going to make your coffe cold or anything 
of that nature, but I did want ta read this 


testimony to you and as I indicated to you, I 
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am going to be starting another jury selectio.. 
and I thought I should get 4° »sut of the way. 

You asked for the drivers testimony on 
the June 28 robbery. That is Messrs. Eades and 
Hertzog. It is nine pages long and I will read 
it to you if that is what you have in mind. 

This is the testimony of Mr. Eades and 
Mr. Hertzog beginning with Walter Fades at page 
626 line nine. 

(Testimony read to jury.) 

THE COURT: There was no cross examination. 

THE CLERK: Jury note received as Court 
Exhibit 4 in Evidence. 

(So marked.) 

(Jury leaves courtroom.) 

THE COURT: I have a note from a juror 
that was addressed tc me asking that she be permitted 
te communicate with her nu. employer. It is 
Juror Number Four, the one with the problem before. 

The Marshal took the note and communicated 
with the employer. Ir thought you oucht to know 
I did that in your absence. 1 assume there is no 
objection. 


(No objections.) 


Alor 
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THE COURT: Gentlemen, I of course have no 
idea how long this is going to take. 

I have a sentence panel at 4:30 o'clock. I don’ 
normally keep a jury after 5:00 or 5:15 unless it 
looks like they are going to be fairly premp* with 
a verdict. 

If you wish, of course I can do so. [If I 
do, I might well leave it in the hands of the 
Marshal and let them take a sealec’ verdict and have 
the tury sequestered for the night and come back 
tomorrow, if you wish to keep them, 

MR. WARBURGH: Your Honor, I have no 
objection to taking a sealed verdice. That means 
the jury could go home and come back =-- 

THE COURT: I said I would have the Marshal 
sequester and keep them until 10:00 o'clock or 
11:00 o'clock tonight and you would all come back 
tomorrow and we would take a verdict then. 

I normally let them go home. 

We are not doing anything until around 
5:00 o’clock but we might as well start talking about 
it now. 

THE CLERK: Two jury notes received as 


Court Exhibits 6 and 7. 
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MR. WALLER: That would mean letting the 
jury out at 10:00 o’cleck or 11:00 o'clock at 
night -- 

MR. LANDSMAN: I would -- 

THE COURT: What is the matter? You have 
a feeling about Brooklyn? 

MR. LANDSMAN: I am not sure I know the 
alternatives. 

THE COURT: The alternative is not to let 
them out. They would be in the custody of the 
Marshals. 

MR. COOPER: Is your Honor saying that you 
Usually keep a jury until 5:00 or 5:15 but today 
you cannot do so? 

THE COURT: I said I would normally do 
that and let them go home and bring them back 
tomorrow. 

If anybody insists upon not interrupting 
deliberations I would be glad te do the other. 

MR. KIMMELMAN: The reuest of the Government is 
for the jury to keep deliberating. 

MR. COOPER: I have no objection. 

MR. WALLER: All of us are in agreement. 


MR. WARBURGH: I do think that leaving here 


s 
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at 10:00 or 10:30 o'clock would be difficult. 

THE COURT: You mean they would leave here 
if they reached a verdict. 

No, they would be sequestered and then they 
would return a sealed verdict and be sequestered 
for the night and then brought back by the Marshals 
tomorrow. 

MR. LANDSMAN: We would all go home but 
the jury would stay? 

THE COURT: Yes, we would let you go home. 

MR. COOPER: The defendants have no objection 
to having the jury be discharged and go home and 
interrupting the deliberations. 

MR. WALLER: We all agree on that. 

MR. KIMMELMAN: In view of the fact that 
neight the Court nor the deferse lawyers will be 
here tonight, then I will withdraw by request. 

I would prefer that we all stay here until 
a verdict is reached. 

MR. LANDSMAN: That is out. 

THE COURT: I have no such inclination. 

If the Government were willing to put up 
my hotel accommodations and so forth and so on, 


I might be willing to reconsider it. I might 


s 
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I have to travel 40 miles each way to 
Suffolk County and until they set up a court house 
on Lloyd's Neck, I have no such plans. I would 
be glad to sequester the jury for the night. 

Are you feeling badly? 

MR. KIMMELMAN: I don't think I should be 
working. I have bee reassigning some of my cases 
and as soon as I can finish the cases -- 

THE COURT: Why can't somebody else take it? 

MR. KIMMELMAN: I have some other matters 
to clear up. 

THE COURT: You are out of your mind. 
People are dying of this bug. 

MR. KIMMELMAN: I have been in contact with 
my doctor. 

THE COURT: I don't think he has the flu 
but you could have pneumonia. 

THE MARSHAL: We are going to be short of 
staff tonight. Judge Costantino is going to charce. 

THE COURT: I am willing to let them go 
at 5:15 o'clock. 

(recess) 


THE COURT: Well, gentlemen, I think what I 


will do is call in the jury and ask how they are 
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doing. If they are not doing very well, I think 
I am going to let them go. 

(Jury enters courtroom.) 

TI COURT: Ladies and gentlemen, it is 
contrary to so judces' practice -=- it has never 
been my practice, and I don't intend to start now 
to keep jurors late in the evening. I don't think 
you function any better as the hours go on than 
you would if you return tomorrow. 

However, If you, Madam Forelady, feel you 
are very close to a verdict you may want to stay. 
But, if you think it is going to be some time, 

I think we would do well to adjourn until tomorrow 
morning and start again at 10:00 o'clock, if that 
is agreeable to all of you. 

As I have indicated to you, I have started 
a new case so I think what I will do tomorrow 
morning is ask you to take up residence in 
Judge Rafiel’s jury room which is whe next 
court room down. I will ask the Marshal to take 
you around and show you the entrance to that 
jury room. 

Tomorrow morning you should report at 9:45 


a.m. and check in and then come up here and go to 
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a o Medame Forelady, it will be your respec isibility 
t> make sure all 12 are present before you start 
| deliberating. When they are all present let the 
Mars>al know that they are present and tl.at you 
| have started to deliberate. So that I will know 
| that you are all here and that you are all 
functioning. 
® | Of course, you will just be one courtroom 
10 |} away so you can get ™ "sages to me. 
Tre same caveac applies and even more so 


abou. .t to discuss the case. By all means 


| 
| 
| 
13 You can't uiscuss any aspect of anything or any 
aspect of your deliberations with anyone until 
You are all reassembled tomorrow. 
Be very, very careful about that because you 


17 could require us to do the whole case over again 


18 if you step out of line on the score. 


19 | You go with the Marshal now and don't discuss 


20 | the case and reassemble tomorrow morning about 
ten of ten. Start your deliberations as soon as 
you are all together. Stay well and don't get sick. 


(Jury leaves court room.) 


leave immediately you will beat the jury to the 


elevators. 


24 | THE COURT: All right gentlemen, if you all 
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THE COURT: Gentlemen, I have a note here that 


says we have a cusvstion of law. I guess the question 
ti be guiltv of possession, must cone be in physical 
possessinn «uf the stolen goods. We would also like 

the informetion. I guess that they also would like 

the information with respect to possession, abandonmest 
of the May 7th truck. I guess they are talking about 
the question of possession on that. 

I'll read them my instructions on possession. 

MR. KIMELMAN: Do you have a part there on 
constructive possession? 

THE COURT: The Court recognizes two kinds of 
possession: actual and constructive possession. 

MR. LANDSMAN: That's in your charge. 

THE COURT: And I'll explain anything that 
explains it. 

MR. KIMELMAN: May i make an additional reques 
before the jury comes in? When your Honor charges on 
possession, does your Honor include aiding and abetting 
as well as being part of possession? 

THE COURT: I'll remind them of the aiding and 
abetting section and the context of the facts inthis 
case. 

MR. LANDSMAN: I would object to that. 


THE COURT: It is pertinent to the question of 
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possession. We're not going to hide what the law is 


from the jury. 

MR. LANDSMAN: I heard your Honor's charge on 
constructive possession. 

THE COURT: I'll give them a full understandin 
so that they understand the law. 

THE CLERK: Court Exhibit 8 marked in evidence. 

(So marked.) 

THE COURT: Bring the jury in. 

(Whereupon the jurors entered the courtroom 
and are now seated in the jury box.) 

THE COURT: Now, ladies and gentlemen, I have 
your note. 

There are two counts as I recall it, Count « 
and 4. You have the indictment. Count 2 and 4 which 
charge possession of the goods knowing the same to 
have been stolen, both such counts also charge a 
violation of the aiding and abetting section, «n* ¢ 
gave you instructions on the question of aidin, 
abetting and I will not repeat those instructions 
unless you wish me to do so. I gave you a definition 
of possession which I will re-read to you and then I 
will discuss the simple half of your note with you. 


The law recognizes two kinds of possession, 


actual possession and constructive possession. A 
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person who knowingly has direct, physical control 
over a thing at a given time is then in actual 
possession of it. A person who although not in actua 
possession knowingly has both the power and intention 
at a given time to exercise dominion or control over 

a thing, either directly or through another person 

or persons is then in constructive possession of it. 

The law recognizes 2lso that possession may be 
sole or joint. If one person alone has actual or | 
constructive possession of a thing, possession is 
sole; if two cz more persons shareactual or construct} ve 
possession ».f a thing, possession is joint. You may 
find that the element of possession, as that term is 
used in these instructions, is present if you find 
beyond a reasonable doubt that a defendant had actual 
or constructive possession, that either alone or 
jointly with others. 

An act or failure to act is knowingly done if 
done voluntarily and intentionally and not because 
of mistake, accident or other innocent reason. 

Now you say "We would also like the informatio 
regarding the abandonment of the May7th truck." I 
assume that you mean you would like to know whether 
Tt someone abandoned something whether he could stil 


be said to have possession of it. Well, necessarily, 
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if one takes something, let's assume for a moment not 
assuming that you have so found, but if you find for 
example that indvidual A has taken something, or B 
has taken something under A’s direction with A's 
assistance, his abetted B in taking, once that has 
been established and B has it in its possession, and 
if you find that under the instruction I just gave 
you with respect to actual or ~onstructive possession 
joint or sole, that both of them in effect had a 
possession of it. it makes no difference if they late 
abandoned it or not, if they at one point had 
possession of it then they had possession of it. 

I don't know if I make myself clear. 

Send me another note if you wish to discuss 
something else. 

THE FOREMAN: All right. 

(Whereupon the jury was excused to continue 
their deliberations.) 

(Whereupon Court stood in recess.) 

(After recess.) 

THE COURT: U.S.A. versus DiGiso. 

They want the testimony of Mr. Tribulsi which 
is 90 pages long. Any objection if I try to cut them 
down? 


MR. LANDSMAN: Take mine out completely. I 


s 
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there is a long cross -- 

MR. COOPER: With all due respect, if you will 
ask the jury what portion it is that they want, if 
any of us feel it is necessary at that time we'll 


have a side bar. 
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51 don't think I asked that many questions. 
& : THF COURT: If there is a long direct and 


MR. WALLER: The testimony starts on page 275. 
9 THE COURT: Bring in the jury. 
10 (Whereupon the jurors entered the courtroom 
11 and are now seated in the jury box.) 
12 THE COURT: I hope I didn't interrupt your 
13 lunch, maybe it's better you hadn't had lunch. What 
14 | you have asked for is some 70 pages long, by that 
15 time you would really be hungry. I'm not suggesting 
16 that I would do that to vou. You understand that. 
7 But I do think in the interest of all of our health 
18 and well being and so forth, if you can give me some 
° guidance of a smaller portion. 
20 For example, I can read you just the direct 
21 asked by Mr. Kimelman, or all of the cross-examinatio 
22 by the defense counsel. 
23 JUROR NO. 8: Direct Kimelman. 
* JUROR NO. ll: Direct. 
2% THE COURT: If there is a point you want to 
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stop me, stop me if after you heard enough of the 


direct. If after the direct, if you want to hear 
any part of the cross, tell me. I'll start with 
page 277, line 14. 

(Whereupon the Court proceeded tc read the 
@irect examination starting on page 277 of Mr. 
Kimelman.) 

(Whereupon the Court suspended reading the 
direct examination by Mr. Kimelman.) 

THE COURT: I'll let the atterneys go to 
lunch now until 2:15. 

(Whereupon jurors were excused from courtroom. 

(Whereupon Court stood in recess for lunch.) 

(After recess.) 

MR. KIMELMAN: Your Honor, is there a verdict? 

THE COURT: Yes. I have a note from the 
jury that they have reached a verdict. Bring in the 
jury. 

(Whereupon jurors entered the courtroom. )} 

THE COURT: I have your note that ycu have 
reached a verdict. 

THE FORELADY: May I say something. Juror 
Wo. 11 is the foreman. 


THE COURT: All right. 


THE CLERK: How do you find the defendant, 
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DiGiso, as to Count 1, guilty or not guilty? 
THE FOREMAN: Guilty. 

THE CLERK: How do you find the defendant, 
DiGiso, as to Count 2, guilty or not guilty? 
THE FOREMAN: Guilty. 

THE CLERK: How do you find the defendant, 
DiGiso, as to Count 3, guilty or not guilty? 
THE FOREMAN: Guilty. 


THE CLERK: How do you find the defendant, 


DiGiso, as to Count 4, guilty or not guilty? 


THE FOREMAN: Guilty. 

THE CLERK: How do yon find the defendant, 

DiGiso,as to Count 5, guilty or not guilty? 

THE FOREMAN: Guilty. 

THE CLERK: How do you find the defendant, 
Anthony Contreras, as to Count l, guilty or not 
guilty? 

THE FOREMAN: Guilty. 

THE CLERK: How do you find the defendant, 
Anthony Contreras, as to Count 2, guilty or not 
guilty? 

THE POREMAN: Guilty. 

THE CLERK: How do you find the defendant, 
Anthony Contreras, as to Count 5, guilty or not 


guilty? 


‘ 
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THE FOREMAN: Guilty. 

THE CLERK: How do you find the defendant, 
Andrew Berrada, as to Count 3, guilty or not guilty? 

THE FOREMAN: Guilty. 

THE CLERN: How do you find the defendant, 
Anthony Contreras, as to Count 4, guilty or not 
guilty? 

THE FOREMAN: Guilty. 

THE CLERK: How do you find the defendant, 

Berrada, as to Count 5, guilty or not guilty? 


THE FOREMAN: Guilty. 


THE CLERK: How do you find the defendant, 


Berrada, as to Count 1? 


THE FOREMAN: Not guilty. 

THE CLERK: How do you find the defendant, 

Berrada, as to Count 2, guilty or not guilty? 

THE FOREMAN: Not guilty. 

THE CLERK: How do you find the defendant, 
Robert Dominici, as to Count 3, guilty or not guilty? 

THE FOREMAN: Not guilty. 

THE CLERK: How do you find the defendant, 

Dominici, as to Count 4, guilty or not guilty? 

THE FOREMAN: Not guilty, 

THE CLERK: How do you find the defendant, 


Robert Dominici, as to Count 5S, guilty or not guilty? 
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THE FOREMAN: Not guilty. 


THE COURT: So say you all. 


THE CLERK: Juror No. 
JUROR NO. 1: Yes. 
THE CLERK: Juror No. 
JUROR NO. 2: Yes. 
THE CLERK: Juror No. 
JUROR NO. 3: Yes. 
THE CLERK: Juror No. 
JUROR NO. 4: Yes. 
THE CLERK: Juror No. 
JUROR NO. 5: Yes. 
THE CLERK: Juror No. 
JUROR NO. 6: Yes. 
THE CLERK: Juror No. 
JUROR NO. 7: Yes. 
THE CLERK: Juror No. 
JUROR NO. 8: Yes. 
THE CLERK: Juror No. 
JUROR NO. 9: Yes. 
THE CLERK: Juror No. 
JUROR NO. 10: Yes. 
THE CLERK: Juror No. 


JUROR NO. ll: Yes. 


THE CLERK: Juror No. 
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jury. 


verdict? 


verdict? 


verdict? 


verdict? 


verdict? 


verdict? 


7, isthat your verdict? 


8, is that your verdict? 


9, is that your verdict? 


10, is that your verdict? 


ll, is that your verdic 


12, is that your verdic 
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10 
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JUROR NO. 12: Yes. 

THC COURT: Ladies and gentlemen, this has 
been a very difficult case for you in several ways. the 
illness and delay that we have had and it's not been 
an easy one to follow. I appreciate the efforts that 
you have put into the case, not only during the 
course of the case but also during the course of your 
deliberations. 

I think the time you have taken shows you have, 
given careful consideration to the case and I commend 
you all for it. You go with the thanks of the Court, 
and with all of your fellow citizens in the Eastern 
wistrict of New York. 

I realize in two instances this has interfered 
with your employment activity, and we are very 
appreciable of the fact that you have done your duty 
as citizens. I hope that you could convey the messag 
to your employers that I thank them too for their 
services. 

You may take your cards from the Clerk, be 
sure to check them downstairs before you check out, 
and I think your jury service is over. 

Thank you very much. 

(Whereupon jurors were excused from courtroom. 


THE CLERK: Court Exhibit 10 so marked. 


. 
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THE COURT: Mr. Dominici, you are free to go 


11 
’ with your counsel. 
' What is the bail situation with respect to 
: the other defendants? | 
: MR. KIMELMAN: There is a $25,000 surety bond : 
. in Mr. DiGiso's case, that's the bond for this case | 
F and for a case pending bhefors Judge Neaher. : 
, Mr. Contreras is on a $10,000 personal | 
' recognizance bond, we have n> objection to continuing 
ig that bail. ) 
" Mr. Berrada is on a $5,000 surety bond, we 
. have no objection to that continuing. | 
“| THE COURT: The bail will be continued in _ H 
" case and we aré calling for vrobation, it's probably | 
| better if you all three now go with your clients to f 
* the probation department and get a policeman's report 
| started today while we have an hour and a half left, ; 
oll and they will be notified as to when to return, 
“ probably six weeks hence; and on that date they 
” should return. None of them is under the age of 26 
” so there ism YCA problem. ; 
2 | MR. COOPER: Good afternoon, your Honor. 
23 f 

THE COURT: Good afternoon. ; 

24 k 
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